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■United Stairs (hunt of Appraln 

FOR THE SECOND CIRCUIT 


National Labor Relations Hoard, 


Petitioner, 


Local 3, International Brotherhood 
of Electrical Workers, AFL-CIO, 

Respondent. 


National Labor Relations Board, 


Petitioner, 


Local 3, International Brotherhood 
of Electrical Workers, AFL-CIO, 

Respondent. 

On Application for Enforcement of Orders of the 
National Labor Relations Board 


BRIEF FOR LOCAL 3, INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL 
WORKERS, AFL-CIC 


Statement of Issues Presented 

1. Whether Section 8(b)(4)(B) prohibits work stop¬ 
pages by employees whose contracts have expired. 

2, Whether Respondent's work stoppage was engaged in 
to force the Board of Education to terminate existing jobs 
or existing construction contracts. 



3. Whether Respondent may lawfully engage in a work 
stoppage to obtain a layoff plan to preserve its members’ 
jobs. 

4. Whether Section 8(b)(4)(ii) is applicable to work 
stoppages. 

5. Whether Section 8(b)(1)(B), which prohibits any 
interference with an employer’s selection of his agent for 
bargaining and adjusting grievances, is applicable to this 
case and was violated by Respondent. 

Statement of the Case 

The Board’s Statement of the Case is accurate except 
that the Board’s Decision reported at 220 NLRB No. 57 
was decided by Members Fanning, Jenkins and Penello and 
the Board’s Decision reported at 220 NLRB No. 117 was 
decided by Chairman Murphy and Members Fanning and 
Jenkins, and that the events which confer jurisdiction upon 
this Court are not conceded to constitute unfair labor 
practices. 

Misleading Statements in the Board’s Brief 

1. The Board states as a finding of fact (Brief, p. 3, 
See pp. 0-8) that the facts “involve after pts during 1974 
by Local 3 to monopolize for its members all electrical 
construction work within New York City’’. Tics startling 
statement is based upon two facts—that Respondent al¬ 
legedly pressured one government agency—Board of Edu¬ 
cation—to cease doing business with two contractors, 
Wickham-l’erone, Joint Venture, and Iovine, and that Re¬ 
spondent pressured one of these contractors, Wickham 
Contracting Co., Inc. to withdraw from a multi-employer 
bargaining association which had at least seventy-four 
members, whose names are known to the Board! The 




publication ot such a sweeping irresponsible conclusion 
based upon these facts passes understanding, particularly 
in view of the Board’s knowledge of the pending .jury trial 
before Judge Frankel of Wickham-Perone's civil suit for 
damages pursuant to Section 303 of the Act based upon 
Respondent’s alleged violations of the Act. 

2. The Board states (Brief, pp. 3-4) that the Board 

found and concluded that an object of Respondent’s strike 
was “to pressure the Board of Education to cease doing 
business with electrical contractors not affiliated with Local 
3” and “whose employees were not Local 3 members”. 
The Board’s actual finding and conclusion, respectively 
(J.A. 2!)) was more complex—namely, “with an object of 
requiring the electrical contractors employing Local 3 
members to cease de ; * ’ mess with the Board of Educa¬ 
tion to force the Hot Education to cease doing busi¬ 

ness with the el< " al contractors Wickham and 
Perone . . . 

3. The Board stated (Brief, p. ft) that the work stoppage 
resulted "in the shutdown of most of the School Board’s 
major jobs”. School Board Director McLaren testified 
that “we were getting tied up in practically most of our 
major jobs” and that "naturally 1 am thinking about the 
thing. I’ve got 120 jobs under construction which is going 
to go ahead and be shut down” (J.A. 195, 200). 1 The Ad¬ 
ministrative Law Judge and the Board converted projected 
shutdowns into accomplished fact. 

4. The Board states (Brief, p. 10) that Van Arsdale 
expressed concern about the Wickham-Perone and lovine 
school jobs and “claimed that Wickham-Perone was not 
paying the prevailing wage rate”. The Record shows that 
Van Arsdale voiced his concern for his members’ job se- 

1 “J.A.” refers to the joint appendix of relevant record ma¬ 
terials printed pursuant t a stipulation of the parties. 
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c'uritv in a gent ral way, that lie asked who was performing 
certain jobs and McLaren identified Wickham-Perone to 
Van Arsdale; that Van Arsdale did not claim that Wick¬ 
ham-Perone was not paying prevailing wage rates and 
said nothing about Iovine or Tovine’s project, but McLaren 
called to Van Arsdale’s attention that Iovine had been 
awarded work (J.A. l!)8-l!l!)). 

5. The Board erroneously implies (Brief, pp. 14-lb) that 
Respondent's Business Manager Van Arsdale’s fir ;t de¬ 
mand for “a layoff plan or list” which would be non- 
discriminatory in effect was on August 20, 1974. Board 
of Education Director McLaren knew on July 19, 1974 and 
Doctor Clifford knew on July 25, 1974 (J.A. 201, 217. 290- 
291) that Van Arsdale had had consultations about a lay¬ 
off plan with their attorney, New York City Deputy Cor¬ 
poration Counsel Buxbaum before Van Arsdale had spoken 
with them. The Record is bare of any evidence that Bux¬ 
baum issued an opinion with respect to the legality of such 
layoff plan- (J.A. 290). 

0. The Board states (Brief, p. 19) that in early October, 
1974, during the picketing of the Wickham-Perone office, 
"although no Wickham employees were then on strike, 
some of the signs carried by the pickets stated Wickham 
employees were on strike”. Administrative Law Judge 
Plaine refused to permit cross-examination of Biele with 
respect to the Wickham strike on the ground that it oc¬ 
curred after the time frame of the Complaint before him— 
which was dated September 0, 1974 (J.A. 18G-188, 315). 
That testimony, assumed to have been uncontroverted, 
would have proved that the Wickham employees whom Re¬ 
spondent allegedly sought to replace were Respondent’s 
adherents. This refusal to permit cross-examination con¬ 
stituted a breach of due process. At the hearing before 


- The Record is complete with respect to this omission. To this 
day Buxbaum has failed to Issue such opinion. 
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Judge Schlezinger, Biele admitted that during the period 
of his dispute with Respondent. Ids work force of electri¬ 
cians decreased from 40 or 50 to approximately 10, and 
that three employees resigned, none in writing (J.A. 348- 
350). 

7. The Board’s account (Brief, p. 1C) of the events ot 
the Board of Education Public Hearing held on October 
16, 1974 is incomplete. The Board omitted Respondent s 
reference to the State Department of Labor’s deregistra¬ 
tion proceeding which involved Wickham’s apprentices; 
omitted the School Board’s statement that if Respondent's 
allegations were found to be true, Wickham would be sus¬ 
pended from its job; omitted Administrative Law Judge 
Plaine’s refusal to allow production of the tape of that 
Hearing and his barring of cross-examination with respect 
to Wickham’s contract and his apparent recognition that 
for due process reasons “I probably made a fatal mistake 
yesterday in allowing General Counsel to go in this direc¬ 
tion * * (J.A. 276-277, 278, 210-213). 

POINT I 

The Congress did not intend to make illegal any 
work stoppage by employees whose contract had 
expired. 

The Board has cited no instance, during the history of 
Section 8(b)(4)(B), where, as here, that Section was held 
to apply to a situation where the work stoppage began 
after the employee’s collective bargaining agreement had 
expired. 

The Act sets forth only one type of situation (Sections 
206-210) during which employees whose contract had ex¬ 
pired may be enjoined from engaging in a work stoppage. 
Such injunction requires publication of a report by a 
Board of Inquiry appointed by the Pres'dent of the Lnited 




States, stating that a strike affecting the entire industry 
or substantial part thereof would imperil the national 
health and safety, the President’s direction to the At¬ 
torney General to petition a District Court for a temporary 
injunction, a second published report by the Board of In¬ 
quiry after (it) days, and a secret ballot by the National 
Labor Relations Board of the employees’ wishes within 15 
days thereafter, following which the injunction must be 
discharged promptly. 

In the light of these strict statutory limitations upon in¬ 
junctions against work stoppages by employees the expira¬ 
tion of whose contract results in a certified national 
emergency, any interpretation of Section 8(b)(4)(B) which 
results in enjoining a work stoppage by employees whose 
contract had expired which does not cause a national 
emergency, surely is unreasonable. 

The Board relies upon the facts (Brief, p. 27) that “the 
statutory proliibitation against secondary activity is not 
premised upon a contractual no-strike provision’’ and that 
the Respondent’s work stoppage was selective and was 
confined to Board of Education sites. The Board miscon¬ 
ceives our point. We agree with the Board that whether 
a “contractual no-strike provision’’ was in effect is ir¬ 
relevant; otherwise unions would be immune from the 
effect of Section 8(b)(4)(B) so long as their contracts did 
not contain no-strike clauses. At issue here is something 
quite different. The issue is the right of employees to 
say “no contract, no work”, or, in the words of the 
Thirteenth Amendment of the Federal Constitution, no 
“involuntary servitude”. 

With respect to the Board’s reliance upon the selectivity 
of the work stoppage, we respectfully urge that during a 
period of collective bargaining after a contract has expired 
the employees may choose to work or not to work, and they 
owe no accounting for their failure to work. Were this 
Record to show that the other terms and conditions of 






employment had been negotiated and that Respondent 
nevertheless refused to sign a contract until the employers 
agreed to cease doing business with the Board of Educa¬ 
tion, such refusal might well have constituted an illegal 
refusal to bargain in violation of Section 8(b)(3) of the 
Act, which would have been enjoinable. The Record is 
bare of any facts of that nature. 

More surprising is the Board's implicit contention that 
the post-contract work stoppage was illegal because it was 
not total. Surely the Board does not intend to encourage 
widespread post-contractual shutdowns of construction by 
suggesting that unions thereby would escape findings that 
their work stoppages are illegal. 

Absent any citation of authority holding that a work 
stoppage may be illegal when the employees' have no con¬ 
tractual duty to work, we respectfully urge that this Court 
not construe Section 8(b)(4)(B) to that effect. 

POINT II 

The work stoppage was for a primary work pres¬ 
ervation agreement, hence was lawful. 

The United States Supreme Court in National Wood¬ 
work Manufacturers Association v. NLRB, 1967, 38(1 U.S. 
612 and in Houston Installation Contractors Association v. 
NLRB, 1967, 386 U.S. 664, held that a union may order a 
work stoppage to enforce a work preservation agreement, 
because such stoppage was primary. The Supreme Court 
in National Woodwork quoted Senator Taft's statement 
that Section 8(b)(4)(B) makes unlawful secondary 
boycotts “to injure the business of a third person who is 
wholly unconcerned in the disagreement between an em¬ 
ployer and his employees.” (Emphasis ours) 

The Supreme Court defined “primary” even more 
broadly in Houston Installation, supra by holding that a 





sister local may lawfully cause a work stoppage in sup¬ 
port of a clause providing that an employer will not 
contract out certain work belonging to employees who 
are members of their sister local. 

Tin* Board seeks to convert the “wholly unconcerned” 
test of neutrality enunciated in Xational Woodwork and 
Houston Installation into an employer-employee relation¬ 
ship test (Board’s Brief, p. 27). 

The Board’s principal device employed in its effort to 
minimize the impact of Xational Woodwork is its “right 
of control’’ test, which merely requires determination of 
whether the party upon whom the I'nion exerted pressure 
has the power to satisfy the I'nion’s demands. Even 
applying this “right of control” test, the Board of Edu¬ 
cation is a primary because the School Board bail the 
power to employ all of its construction electricians di¬ 
rectly as well as merely to restrict the manner of their 
employment by contractors by adding a layoff plan to its 
job specifications. It appears, however, that only the 
Fourth Circuit has upheld the Board’s right of control 
test. George Koch Sons v. XLIUi, 4!)0 F 2d 323. At 
least five circuits have rejected this test. The Second Cir¬ 
cuit has not ruled upon the effect of Xational Woodwork 
upon the right of control test, and left this issue open 
in Danielson v. I.U.E.W., Local 501, 50b F 2d 1371. The 
effect of Xational Woodwork upon the right of control 
test is now before the Supreme Court in XL1W v. Enter¬ 
prise Association, etc., Plumbers Local I'nion Xo. (i38, 
Docket No. 75-777. 

The Board’s reference (Brief, p. 24) to Allen Bradley 
Co. ct al. v. Local I’nion Xo. 3, IBEW et at., 325 C.S. 7b7, 
(lb45) is misplaced. As the Supreme Court in Xational 
Woodwork noted, the boycott in Allen Bradley was car¬ 
ried on "not as a shield to preserve the jobs of Local 3 
members, traditionally a primary labor activity, but as 
a sword to reach out and monopolize * * *.’’ 380 U. S. at 
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630. The layoff plan which Van Arsdale pressured the 
School Board to require bidding contractors to adopt 
clearly is “a shield to preserve the jobs of Local 3 mem¬ 
bers, traditionally a primary labor activity * * 

The Board argues (Brief, p. 27) that Kespondent's ob¬ 
jective of seeking to achieve a layoff plan from the Board 
of Eduaetion was invalid because the Union “failed to 
establish that any primary rela.ionship existed between 
it and the Board of Education’*, hence the wo- stoppage 
was not “in furtherance of a primary labor dispute". 
This conclusion is erroneous. 

Congress did not define the terms “primary’’, ‘•second¬ 
ary”, or “relationship". The First Circuit has stated, 
in a situation where no relationship between the Union 
and a Department of Education was alleged to exist, that 
the Union’s dispute with a government agency concern¬ 
ing its contract policy might constitute matters in legiti¬ 
mate, primary dispute. That Court stated: 

“Whether the union picketing of the Department 
violated the Board’s order is another matter. There 
are two complicating factors. In the first place, the 
words ‘threaten, coerce, or restrain’, apparently have 
never been defined where the object is a public agency. 
The Department of Education has no customers. The 
appeal might be found to have been only to officials of 
the Department and the general public. Secondly, we 
do not find the objective of this picketing entirely 
clear. The union claims that procedures used in choos¬ 
ing the contract cleaners who would be asked to sub¬ 
mit bids, and the Department’s policy of not requiring 
contractors to comply with any minimum wage and 
benefit standards, were unfair to it. At least taken by 
themselves these might be matters in legitimate, pri¬ 
mary dispute between the union and the Department. 
On the other hand, these questions were raised only 
when the award of a contract to University was im- 


minent, and this award was concededly, at least in 
part, wliat the union was attempting to prever/ ” 
NLRB v. Building Service Employees Local 254 (CA 
1 1967), 376 V 2d 131, cert. den. 389 U.S. 856. 

As contractor the Board of Education’s contacts with the 
school electricians are more substantial and frequent than 
their contacts with their employers (J.A. 307-30S, 312) 
whether or not this relationship has employer-employee 
characteristics. 

Whereas in Building Service Employees the award 
which the Union sought to prevent was “imminent”, Re¬ 
spondent herein sought to retain work for its members by 
demanding promulgation of a layoff plan applicable to 
future contracts. 

No court has held that Congress : utended to incorporate 
by reference into Section 8(b)(4) the Internal Revenue 
Service tests determining employer-employee relationship. 
The school electricians herein have been on the payrolls of 
numerous electrical contractors, while continuing to work 
on Board of Education projects. The Board of Education 
controls completely the electrical work in contracts con¬ 
taining hundreds of specifications. As contractor, the 
Board of Education's contacts with these electricians are 
more frequent and substantial than their fleeting and 
evanescent relationship with their employers, whether or 
not their relationship with the Board of Education includes 
employer-employee characteristics (J.A. 307-308, 312). 
Furthermore, Respondent represents the seventy electri¬ 
cians who were employed directly by the Board of Educa¬ 
tion with respect to the resolution of their grievances, and 
would represent the construction electricians at the school 
sites if the Board were to exercise its option to hire them 
directly rather than through contractors (J.A. 214-216). 

The Board itself, in its third decision relating to Re¬ 
spondent’s work stoppage, noted that “a sharp contro¬ 
versy exists over whether the Board of Education or Iovine 
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is the employer that controls the assignment of the dis¬ 
puted work. In our judgment, it is unnecessary to resolve 
this issue * * The Board held that Respondent could 
not have violated Section 8(h)(4)(h), the jurisdictional 
dispute section, because “if in fact, the Board of Education 
is deemed to be in control over the assignment of the work 
alleged in dispute”, the School Board, being a government 
agency although a “person”, was not an “employer” 
within the meaning of the Act. {Eugene Iovine, Inc., 219 
NLRB No. 99, Members Fanning, Jenkins and Kennedy.) 

The Board also found that the electrical contractors 
whose employees engaged in a partial work stoppage were 
“secondary” or “neutral” employers (J.A. 29, Board’s 
Brief, p. 25). These very electrical contractors were 
primaries, however, in that disputes with Respondent pre¬ 
vented the renewal of their collective bargaining agree¬ 
ments. No legislative history and no Board decision, we 
believe, supports this implication that an employer simul- 
taneously can be a primary and a secondary within the 
meaning of Section 8(b) (4). This conceptual anomaly may 
in part explain the absence of any previous decision hold¬ 
ing that a work stoppage of employees whose contract 
had expired may violate Section 8(b)(4)(B). 

POINT III 

The work stoppage did not have an object of 
forcing the Board of Education to cease doing busi¬ 
ness with Wickham-Perone. 

Section 8(b)(4)(B) is violated whenever an object of 
a work stoppage or threat is “forcing or requiring any 
person ... to cease doing business with any other per¬ 
son”. The Board argues (Brief, pp. 27-28) that even if 
the layoff plan demanded by Respondent was a subcon¬ 
tracting agreement which is lawful under Section 8(e) of 
the Act, as Respondent urges, the attempt to secure such 





12 


plan would violate Section 8(b)(4)(B) “where, ns here, 
pressure is applied to force non-union contractors of) 
existing jobs or to force the signatory’s compliance with 
the 8(e) agreement once obtained (citations omitted). 
Clearly then, as the Board found, the issue of the legality 
of the layoff plan under Section 8(e) of the Act is irrele¬ 
vant to the propriety under Section 8(b)(4)(i)(ii)(B) of 
the Union’s efforts to force the Board of Education to dis¬ 
honor its existing contract with non-Local 3 contractors.’* 
(Emphasis ours) 

The Board’s statement of part of the applicable law is 
correct. The Board does not state, but does not deny, 
that the construction industry may legally exert economic 
force to obtain a subcontracting agreement. Orange Belt 
District Council v. XLBB (CA D.C., 10(14) 328 F. 2d 334; 
Essex Countg Carpenters v. XLBB (CA 3 10(H) 332 l*'. 2d 
fi.36. The Record is bare, however, of evidence that Re¬ 
spondent sought to force Wiekham-Perone off existing jobs 
or to force the Board of Education to dishonor its exist¬ 
ing contracts. 

Board of Education Director McLaren admitted that 
Respondent’s expressed exclusive concern was with future 
jobs, as follows: 

“Q. Now, on July 19 when you talked with Mr. Van 
Arsdale, did you in any way tell him that you were 
going to have telephone calls made to Mr. Biele or 
Mr. IovineT 

A. No. I did not. 

Q. Did you in any way mention to Mr. Van Arsdale 
that you were going to send letters out to these gentle¬ 
men telling them to leave their jobs? 

A. No, 1 did not. 

Q. Fine. Is it true that on July 12 Mr. Van Arsdale 
told you that lie wanted assurances from the Board 
of Education with respect to the future work of the 
Board of Education, and I underline the word future? 
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A. Yes, I will say that that is pretty much what his 
words were, he was talking future work. 

(J. Future work, fine." (J.A. 217-21S) 

The Board's own account (Brief, p. 10) of Van Arsdale’s 
demand to McLaren does not set forth any alleged request 
by Van Arsdale that McLaren stop any existing jobs, but 
rather sets forth a request for job security. The decision 
to stop W’ickhani-l’orone was exclusively McLaren's, upon 
Ins consultation with two of his attorneys (J.A. 202). 

Further proof that termination of Wickham-1’erone’s 
existing contracts were not an object of the work stop¬ 
page was the fact that the removal by McLaren of Wick- 
ham-Perone from their Board of Education jobs had no 
effect whatsoever on the work stoppage (J.A. 218-210). 
Clearly the removal of Wickham-lVrone constituted Mc- 
Larun's attempt temporarily to deflect Respondent's de¬ 
mand for job security for those members who are school 
electricians, and is not attributable to Respondent’s de¬ 
mands. 

Further proof that Respondent at no time made any 
demands relating to existing jobs or existing contracts and 
was concerned solely with a layoff plan applicable to 
future contracts was kept out of the Record when the Ad¬ 
ministrative Law Judge quashed subpoenas served upon 
four members of the Board of Education on grounds of 
harassment and the cunmlativeness of their testimony. 

The purpose of the four subpoenas which were quashed 
was to elicit from each of the members of the Board of 
Education the content of Van Arsdale’s separate conversa¬ 
tions with them during the summer prior to the formal 
meeting of August 20, 11*74. in order to establish that Van 
Arsdale never expressed or implied a eessation-of-business 
demand and was concerned only with future contracts. 

At the very moment that the subpoenas were quashed 
the four witnesses all were attending scheduled Board of 
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Education meeting three blocks from tin* Hearing Room, 
the NLRB hearing having been rescheduled for the pur¬ 
pose of accommodating these anticipated witnesses (J.A. 

2‘)(i-2!>!>, 328-32!*). 

The Board's decision (J.A. 3.">) does not seek to justify 
the quashing of the subpoenas, but states that Respond¬ 
ent was not deprived of due process because the Adminis¬ 
trative Law Judge relied upon other evidence. We respect¬ 
ful urge that if the testimony of those four members of 
the Board of Education, proffered by offer of proof, that 
Van Arsdale's exclusive concern was for a layoff plan ap¬ 
plicable to future jobs indeed was “cumulative”, then the 
Administrative L w Judge should have found that his 
demand did not relate to existing jobs. If the substance 
of this proffered testimony had not been established to the 
satisfaction of the Administrative Law Judge then it was 
not cumulative and he should not have quashed the four 
subpoenas. 

Even absent the testimony of the four members of the 
Board of Education, which group the NLRB alleges were 
“pressured”—and particularly if the testimony is deemed 
“cumulative"—the Board’s conclusion that Respondent s 
work stoppage had an object of stopping \\ ickliam- 
I’(‘rone’s existing jobs is totally unjustified. Absent such 
a conclusion, the conclusion that Respondent violated Sec¬ 
tion 8(b)(4)(B) must fall. 

POINT IV 

No evidence supports the finding that Respondent 
violated Section 8(b) (4) (ii). 

The Board found, without comment, that Respondent’s 
work stoppage, which was unaccompanied by picketing, 
violated not only Section 8(b)(4)(i) but also S< ction 8(b) 
(4)(ii), which makes it an unfair labor practice “to 
threaten, coerce or restrain ...” for a prohibited purpose. 
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The Board's Statement of Issues Presented (Brief, p. 2) 
implies that the inducement of a work stoppage in violation 
of (i) also constitutes ipso facto a violation of (ii). 

The usual impact of adding an (ii) violation to an (i) 
violation is nil, since an injunction is the consequence of 
either violation. * The jury trial here impending prompts 
this argument that a Finding that Respondent committed 
threats, coercion or restraint is erroneous. True it is that 
every refusal to conclude a work stoppage could be inter¬ 
preted as having a coercive or restraining effect. But 
would not such construction of “threaten, coerce or re¬ 
strain” render it mere surplusage? Xo court, we believe, 
has explicitly held that a mere work stoppage constituted 
threats, coercion or restraint in violation of Section 8(b) 
(4)(ii), and no legislative history supports such construc¬ 
tion. We respectfully urge that this Court should not so 
hold. 


POINT V 


Respondent did not violate Section 8(b)(1)(B) of 
the Act. 


Respondent Picketed Wickhani-Perone And 
Not The Wickham Half Of The Joint Venture. 


’I’lie Administrative Law Judge found (J.A. 54) that 
three distinct business entities shared the same Pelham 
premises—Wickham Contracting Co., Inc., Ralph 1’crone, 
and Wickham Contracting Co. and Ralph Perone, Joint 
Venture. Wickham-lVrone and Perone never were mem¬ 
bers of United ( istruetion Contratcors Association. The 
Board found that Respondent picketed Wickham illegally 
“as a separate entity and as part of a joint venture” 
(Brief, p. 21). 


Respondent picketed two jobsites adji cent to each other, 
one of which proved to be a Wickham job and the other 
a Wickham-Perone job. The Adminis’ rative Law Judge 
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ruled that there was “no obligation on Biele’s part, in the 
cimmistancos of this ease, to have shown the Respondent 
documents identifying whose jobsites these were*’ (J.A. 53). 
Employees were shuttled from the Wickham payroll to the 
Wickham-Perone payroll and back, somethin during the 
same week, and even the same day! (420-421) 

While it is undisputed that only Wickham-Perone picket 
signs were used at the Wickham jobsite and at the adjacent 
Wickham-Perone jobsite v J.A. 52), the Administrative Law 
Judge credited the testimony of Anthony Biele that pickets 
at the Pelham office carried both Wickham and Wickham- 
Perone signs (J.A. 51). The Administrative Law Judge 
also credited generally the testimony of Anthony Biele’s 
brother, Albert Biele; but ignored the fact that Albert 
Biele saw only Wickham-Perone signs during the picketing 
at the Pelham Office (J.A. 378). The Administrative Law 
Judge also credited Anthony Biele’s testimony that none 
of his employees were on strike, but that these employees 
had merely quit their jobs and joined Respondent (J.A. 
52). The Administrative Law Judge failed to explain what 
elements constituting a “strike” were lacking when em¬ 
ployees left their employer's employ, joined a union and 
picketed. (See Misleading Statements, supra pp. 5-6). 

The Board dees not state whether the illegal act of 
picketing Wickham consisted „ picketing premises where 
Wickham was located or of using Wickham picket signs. 
If the former, then how is half of a joint venture to be 
picketed? Has an employer a legal right to avoid picket¬ 
ing if it becomes half o f a joint venture? Tf the illegality 
consists of the alleged use of Wickham signs, then we 
respectfully urge that this Court should deem unreasonable 
a finding that different picket signs were printed for ad¬ 
jacent jobsites, particularly since no one advised the 
Union that one of them was a Wickham project. 

The practical significance of the Board’s finding of 
violation of Section 8(b)(1)(B) is that a union may now 
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have reason to believe that it was picketing one entity, only 
to discover that it had picketed another entity, and be 
penalized therefor. Were an injunction the only penalty, 
a Court might well see little reason to desist from issuing 
an injunction which prohibited the picketing of Wickham 
and permitted the picketing of Wiekham-I’erone. This 
finding of violation of Section 8(b)(1)(B) has been added, 
however, to a Proposed Amended Complaint in the tvction 
303 action before Judge Frankel. A jury therefore could 
make an assessment of money damages based upon the al¬ 
leged illegality of Respondent’s picketing. 

Assuming Arguendo That Respondent Picketed 
Wickham As Well As Wickham-Perone, The 
Picketing Was Lawful. 

This case appears to constitute the Board’s first attempt 
to use Section 8(b)(1)(B), which was enacted in 10+7, to 
restrict recognilioual picketing. Between 1047, when the 
Taft-Hartley Law was enacted, and 1030, no law explicitly 
restricted recognitional picketing. The Board nevertheless 
did not then construe Section 8(b)(1)(B) as applicable to 
recognitional picketing. 

In 1050 Section 8(b)(7) was enacted for the express 
purpose of setting bounds to recognitional picketing. Re¬ 
spondent’s picketing unquestionably does not violate Sec¬ 
tion 8(b)(7), hence is lawful. 

The Board urges that (Brief, p. 34) Respondent’s 
recognitional picketing nevertheless was unlawful because 
it was accompanied by the allegedly illegal objective of 
forcing Wickham “to abandon the bargaining agent of its 
choice”, the Association. This argument is sheer sophistry. 
The Record is bare of any basis for reasonable inference 
that Respondent would not have been delighted to bargain 
with any agent of Wickham’s choice, including Association. 
It is undisputed that Association would not have been 
willing to bargain with Respondent, or to bargain with any 
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union other than Teamsters Local 3G3. But that is As¬ 
sociation's decision, not Respondent’s. 

Were Wickham not a member of tiie Association it is 
undisputed that Respondent's recognitional picketing 
would have been lawful. How can lawful picketing become 
unlawful, merely because the employer says “I want to be 
a member of an Assoieation that refuses to bargain with 
you, therefore if you picket me you will be interfering with 
my choice of bargaining agent in violation of Section 
8(b)(1)(B)?” 

Following the Board's rationale, whether Wickham re¬ 
fused to withdraw from the Association, as occurred here, 
or joined the Association the day after the picketing com¬ 
menced, would be irrelevant. This interpretation of Sec¬ 
tion 8(b)(1)(B) obviates tin* need for analysis of the 
failure of the Board to justify its finding that Wickham 
in fact had remained a member of Association. Suffice it to 
note that the Board has held that membership in this very 
Association expires upon expiration of each collective 
bargaining agreement and does not renew with respect to 
any employer unless and until he “executed a new applica¬ 
tion for membership”, and that he is not a member of 
Association “until he signs that application form”. Atlas 
Electric Service Co., 170 NLRB No. 110. Such renewal did 
not occur here. 

The Board’s new, belated and peculiar construction of 
Section 8(b)(1)(B) constitutes nothing less than adminis¬ 
trative reconstruction of an Act of Congress without any 
justification therefor in this Act’s legislative history. We 
respectfully quote Senator Taft’s analvsis of Section 8 
(b)(1)(B): 

“Mr. Taft: What are the new unfair labor practices 
on the part of unions? The provision starts on page 
14 of the bill. First, it is provided that— 

It shall be an unfair labor practice for a labor 
organization or its agents— 
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1. To interfere with, restrain or coerce an employer 
in the selection of his representatives for the purposes 
of collective bargaining or the adjustment of griev¬ 
ances. 

Last night David Lawrence, in a completely puerile 
analysis of the bill, referred to that as not meaning 
anything, and being something to fool the public. 

This unfair labor practice referred to is not per¬ 
haps of tremendous importance, but employees can¬ 
not say to their employer, ‘We do not like Mr. X, we 
will not meet Mr. X. You have to send us Mr. 

That has been done. It would prevent their saying 
to the employer, ‘You have to fire Foreman Jones. 
We do not like Foreman Jones, and therefore you 
have to fire him, or we will not go to work.’ This is 
the only section in the hill which has any relation to 
Nation-wide bargaining. Under this provision it 
would be impossible for a union to say to a company, 
‘We will not bargain with you unless you appoint your 
national employers’ association as your agent so that 
we can bargain nationally.’ Under the bill the em¬ 
ployer has a right to say, ‘No, T will not join in national 
bargaining. Here is my representative, and this is 
the man you have to deal with.’ I believe the pro¬ 
vision is a necessary one, and one which will accom¬ 
plish substantially wise purposes. 

Mr. Fulbright: Mr. President, did the Senator say 
that that is the only provision which relates to indus¬ 
try-wide bargaining? 

Mr. Taft: Yes, that is the only one.” (Leg. Hist, 
of LMRA, 1947 at pp. 1011-12). 

Clearly this Section, applies only to a union s pressure 
upon an employer whose employees that union represents, 
for the purpose of changing the employ r*s representative, 
and does not apply when a question concerning representa¬ 
tion exists. All the Board’s decisions cited (Brief, p. 29, 
including Footnote 4 and p. 31, Footnote 6) are consistent 





with Senator Taft’s analysis of Section 8(b)(1)(B) and 
are not applicable here. 

The Board’s assertion that picketing is “beyond ques¬ 
tion” a mean# prohibited by Section 8(b)(1)(B) is not at 
issue. The issue here is Respondent’s objective, not the 
means employed to implement the objective. 

The Board suggests (Brief, p. do) that forcing \\ iekham 
to quit the Association would have the effect of “forcing 
him to bargain on an individual basis" and is therefore 
illegal. Were Wickham’s Association willing to bargain 
with Respondent on behalf of Wickham, such bargaining 
would have been on an individual basis in any event, be¬ 
cause tin 1 Association's other members would not have bar¬ 
gained with Respondent. The Senate Report quoted by 
the Board reads: 

“Section 8(b)(1): This proscribes unions and their 
agents from interfering with, restraining, or coercing 
employers in the selection of their representatives for 
the purposes of collective bargaining or the settlement 
of grievances. Tims, a union or its responsible agents 
could not without violating the law. coerce an employer 
into joining or resigning from an employer associa¬ 
tion which negotiates labor contract on behalf of its 
members: also, this subsection would not permit a union 
to dictate who shall represent an employer in the 
settlement of employee grievances, or to compel the re¬ 
moval of a personnel director or supervisor who has 
been delegated the function of settling grievances.’’ 
S. Rep. 105, 80th Cong. 1st Sess., P. 21. 

The import of this Senate Report accords with Senator 
Taft’s above-quoted analysis. 

The Board further argues (Brief, p. 33) that “in any 
event Wickham could not lawfully withdraw from the Asso¬ 
ciation at the time of the picketing”, during the 13 month 
interim between the Board election covering the Associa- 
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tion-wide unit ami the Board’s certification of Teamsters 
Local 3(13, because “hi such circumstances, an employer is 
required to refrain from recognizing any unit . . . No 
Board decision and no Court decision holds, we believe, 
that during a period prior to the Board’s certification 
any employer has an obligation to remain a member of 
any association. 

Neither Burke Oldsmohile nor Empire Slate Sugar cited 
bv the Board, involve association-wide bargaining units. 

This Court has held that an employer may not quit his 
association after the association commences to bargain 
with a Union. (XLBB v. Sheridan Creation*, Inc., CA 2 
l!)(!(), 357 F 2d 245) At the time of the picketing the 
Association’s bargaining with Teamsters had not com¬ 
menced and could not legally have commenced. Clearly, 
therefore, Wickham was not legally prohibited from quit¬ 
ting its Association at the time of the picketing. 

Respondent may not legally engage in recognitional 
picketing today, because Teamsters Local 3(53 has now 
been certified to represent Wickham's employees. This 
case nevertheless is not moot because of the pending Sec¬ 
tion 303 damage suit. 

We respectfully urge that this Court should hold that 
even if the Record justified the finding that Respondent 
picketed Wickham as well as Wiekham-Perone, this picket¬ 
ing did not violate Section 8(b)(1)(B). 



CONCLUSION 

For the reasons stated, it is respectfully submitted 
that a judgment should be entered declining to en¬ 
force the Board’s orders. 

Dated: New York, New York, April 12, 1076. 

Respectfully submitted, 

Mknagh, Train or & Bothfeld 

By: Norman Ivothfki.d 
Norman Rothfeld 

Attorneys for Local Union Xo. 3, 
International Brotherhood of 
Electrical Workers, AFL-CIO 
( Mice & 1*. (). Address 
130 East 40th Street 
New York, New York 10016 
(212) o32-3S50 
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v. 

Local 3, International Brotherhood of Electrical Workers AFL-CIO 
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Raymond J. Braddick, , being duly sworn deposes and says that he is 
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Washington D .C. 20570 
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Notary Public, State of New York 
No. 4509705 

Qualified in Delaware County 
Commission Expires March 30, 1977 












